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(2) Advancement on the docket. A mo-
tion may be advanced on the docket 
subject to the same substantive and 
procedural requirements as those ap-
plicable to an appeal under Rule 900(c) 
(§ 20.900(c) of this part). 

(3) Notification of representative. When 
the Board receives a motion under this 
subpart from an individual whose 
claims file indicates that he or she is 
represented, the Board shall provide a 
copy of the motion to the representa-
tive before assigning the motion to a 
Member or panel. Within 30 days after 
the date on which the Board provides a 
copy of the motion to the representa-
tive, the representative may file a rel-
evant response, including a request to 
review the claims file prior to filing a 
further response. Upon request made 
within the time allowed under this 
paragraph (a)(2), the Board shall ar-
range for the representative to have 
the opportunity to review the claims 
file, and shall permit the representa-
tive a reasonable time after making 
the file available to file a further re-
sponse. 

(b) Evidence. No new evidence will be 
considered in connection with the dis-
position of the motion. Material in-
cluded in the record on the basis of 
Rule 1403(b)(2) (§ 20.1403(b)(2) of this 
part) is not considered new evidence. 

(c) Hearing—(1) Availability. The 
Board may, for good cause shown, 
grant a request for a hearing for the 
purpose of argument. No testimony or 
other evidence will be admitted in con-
nection with such a hearing. The deter-
mination as to whether good cause has 
been shown shall be made by the mem-
ber or panel to whom the motion is as-
signed. 

(2) Submission of requests. Requests for 
such a hearing shall be submitted to 
the following address: Director, Man-
agement and Administration (01E), 
Board of Veterans’ Appeals, 810 
Vermont Avenue, NW, Washington, DC 
20420. 

(d) Decision to be by the Board. The de-
cision on a motion under this subpart 
shall be made by the Board. There shall 
be no referral of the matter to any ad-
judicative or hearing official acting on 
behalf of the Secretary for the purpose 
of deciding the motion. 

(e) Referral to ensure completeness of 
the record. Subject to the provisions of 
paragraph (b) of this section, the Board 
may use the various agencies of origi-
nal jurisdiction to ensure completeness 
of the record in connection with a mo-
tion under this subpart. 

(f) General Counsel opinions. The 
Board may secure opinions of the Gen-
eral Counsel in connection with a mo-
tion under this subpart. In such cases, 
the Board will notify the party and his 
or her representative, if any. When the 
opinion is received by the Board, a 
copy of the opinion will be furnished to 
the party’s representative or, subject 
to the limitations provided in 38 U.S.C. 
5701(b)(1), to the party if there is no 
representative. A period of 60 days 
from the date of mailing of a copy of 
the opinion will be allowed for re-
sponse. The date of mailing will be pre-
sumed to be the same as the date of the 
letter or memorandum which accom-
panies the copy of the opinion for pur-
poses of determining whether a re-
sponse was timely filed. 

(g) Decision. The decision of the 
Board on a motion will be in writing. 
The decision will include separately 
stated findings of fact and conclusions 
of law on all material questions of fact 
and law presented on the record, the 
reasons or bases for those findings and 
conclusions, and an order granting or 
denying the motion. 

(Authority: 38 U.S.C. 501(a), 7104(d), 7111) 

[64 FR 2139, Jan. 13, 1999, as amended at 64 
FR 7091, Feb. 12, 1999; 66 FR 37151, July 17, 
2001; 68 FR 53682, Sept. 12, 2003] 

§ 20.1406 Rule 1406. Effect of revision; 
discontinuance or reduction of ben-
efits. 

(a) General. A decision of the Board 
that revises a prior Board decision on 
the grounds of clear and unmistakable 
error has the same effect as if the deci-
sion had been made on the date of the 
prior decision. 

(b) Discontinuance or reduction of ben-
efits. Revision of a prior Board decision 
under this subpart that results in the 
discontinuance or reduction of benefits 
is subject to laws and regulations gov-
erning the reduction or discontinuance 
of benefits by reason of erroneous 
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award based solely on administrative 
error or errors in judgment. 

(Authority: 38 U.S.C. 7111(b)) 

§ 20.1407 Rule 1407. Motions by the 
Board. 

If the Board undertakes, on its own 
motion, a review pursuant to this sub-
part, the party to that decision and 
that party’s representative (if any) will 
be notified of such motion and provided 
an adequate summary thereof and, if 
applicable, outlining any proposed dis-
continuance or reduction in benefits 
that would result from revision of the 
Board’s prior decision. They will be al-
lowed a period of 60 days to file a brief 
or argument in answer. The failure of a 
party to so respond does not affect the 
finality of the Board’s decision on the 
motion. 

(Authority: 38 U.S.C. 501(a), 7111) 

§ 20.1408 Rule 1408. Special rules for 
simultaneously contested claims. 

In the case of a motion under this 
subpart to revise a final Board decision 
in a simultaneously contested claim, as 
that term is used in Rule 3(o) (§ 20.3(o) 
of this part), a copy of such motion 
shall, to the extent practicable, be sent 
to all other contesting parties. Other 
parties have a period of 30 days from 
the date of mailing of the copy of the 
motion to file a brief or argument in 
answer. The date of mailing of the copy 
will be presumed to be the same as the 
date of the letter which accompanies 
the copy. Notices in simultaneously 
contested claims will be forwarded to 
the last address of record of the parties 
concerned and such action will con-
stitute sufficient evidence of notice. 

(Authority: 38 U.S.C. 501(a)) 

§ 20.1409 Rule 1409. Finality and ap-
peal. 

(a) A decision on a motion filed by a 
party or initiated by the Board pursu-
ant to this subpart will be stamped 
with the date of mailing on the face of 
the decision, and is final on such date. 
The party and his or her representa-
tive, if any, will be provided with cop-
ies of the decision. 

(b) For purposes of this section, a dis-
missal without prejudice under Rule 
1404(a)(§ 20.1404(a) of this part), Rule 

1404(b)(§ 20.1404(b)), or Rule 
1404(f)(§ 20.1404(f)), or a referral under 
Rule 1405(e) is not a final decision of 
the Board. 

(c) Once there is a final decision on a 
motion under this subpart relating to a 
prior Board decision on an issue, that 
prior Board decision on that issue is no 
longer subject to revision on the 
grounds of clear and unmistakable 
error. Subsequent motions relating to 
that prior Board decision on that issue 
shall be dismissed with prejudice. 

(d) Chapter 72 of title 38, United 
States Code (relating to judicial re-
view), applies with respect to final de-
cisions on motions filed by a party or 
initiated by the Board pursuant to this 
subpart. 

(Authority: 38 U.S.C. 501(a); Pub. L. 105–111) 

[64 FR 2139, Jan. 13, 1999, as amended at 66 
FR 35903, July 10, 2001] 

§ 20.1410 Rule 1410. Stays pending 
court action. 

The Board will stay its consideration 
of a motion under this subpart upon re-
ceiving notice that the Board decision 
that is the subject of the motion has 
been appealed to a court of competent 
jurisdiction until the appeal has been 
concluded or the court has issued an 
order permitting, or directing, the 
Board to proceed with the motion. 

(Authority: 38 U.S.C. 501(a)) 

§ 20.1411 Rule 1411. Relationship to 
other statutes. 

(a) The ‘‘benefit of the doubt’’ rule of 
38 U.S.C. 5107(b) does not apply to the 
Board’s decision, on a motion under 
this subpart, as to whether there was 
clear and unmistakable error in a prior 
Board decision. 

(b) A motion under this subpart is 
not a claim subject to reopening under 
38 U.S.C. 5108 (relating to reopening 
claims on the grounds of new and ma-
terial evidence). 

(c) A motion under this subpart is 
not an application for benefits subject 
to any duty associated with 38 U.S.C. 
5103(a) (relating to applications for 
benefits). 

(d) A motion under this subpart is 
not a claim for benefits subject to the 
requirements and duties associated 
with 38 U.S.C. 5107(a) (requiring ‘‘well- 
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